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Appeal from the United States District Court for the Northern
District of Alabama. (No. CV 93-N-2560-S), Edwin L. Nel son, Judge.

Bef ore EDMONDSON and DUBINA, CGircuit Judges, and FARRI S, Senior
Circuit Judge.

EDMONDSON, Circuit Judge:

This appeal concerns a trial court's ability to inpose
attorney's fees and nonetary sanctions on a party and his counsel
for continuing to prosecute a frivolous action. Plaintiff and his
attorney appeal the district court's order (1) inposing sanctions
on Plaintiff's counsel pursuant to Rule 11 of the Federal Rules of
Cvil Procedure and 28 U.S.C. 8§ 1927 and (2) awarding attorney's
fees against Plaintiff pursuant to 42 US C 8§ 1988 and the
principles established in Christiansburg Garnent Co. v. EEQCC, 434
US 412, 98 S.Ct. 694, 54 L.Ed.2d 648 (1978). Because the
district court did not abuse its discretion, we affirm

| . Background

In Decenber 1993, Plaintiff Archie Turner sued Defendant

Sungar d Busi ness Systens, Inc. ("Sungard") for race discrimnation

under Title VII of the Gvil R ghts Act of 1964. Turner alleged

"Honorabl e Jerome Farris, Senior U S. Circuit Judge for the
Ninth Crcuit, sitting by designation.



t hat Sungard passed himover for a pronotion and filled the vacant
position with a white enployee. Richard Meelheim initially
represented Turner in this matter.

On 22 March 1994, the court granted Meelheims notion to
withdraw. The district court later found that Meel heim w t hdrew
fromthe case "after plaintiff informed hi mthat, regardl ess of his
advice, the plaintiff desired to pursue the matter through other
representation.”

Henry Penick filed a notice of appearance for Turner on 28
Decenber 1994. The district court held a pretrial conference on 27
January 1995. Sungard noved for sunmary judgnent the sanme day. At
the pretrial conference, Penick told the court that he had evi dence
to support Plaintiff's claimthat the job at issue had been filled
by a white enployee. On 17 February 1995, Sungard filed a
suppl enental notion for summary judgnent.’ Plaintiff neither
responded to Sungard's notion for sunmmary judgnent nor appeared at
oral argunent. On 27 March 1995, the district court granted
Sungard's summary judgnent notion on the grounds that Turner had
made out no prinma facie case of race discrimnation, finding that
t he position sought by Turner was doubtlessly still vacant.

Sungard then noved for sanctions. The district court issued
a show cause order to Turner, Meel heimand Penick. Only Meel heim
filed a response to the show cause order. Meel hei mindicated that

he filed the action after conversations with Turner and anot her

At the pretrial conference, Penick said that he w shed to
depose Edwi na Zal es, Vice President of Human Resources for
Sungard. Sungard, in turn, indicated that it wished to depose
Turner. Penick conpleted Zal es’ deposition on 9 February 1995.



former enployee of Sungard had convinced him that there was
evidence to form a reasonable belief that a white male had
effectively received a pronotion that was denied to Turner.
The district court heard the matter of fees and sanctions on
28 April 1995. Because Meel heim made sone investigation of
Turner's claim and w thdrew when he |earned Turner's claim was
nmeritless, the district court inposed no sanctions against him
The district court issued an order awarding $10,000.00 agai nst
Turner representing reasonable attorney's fees pursuant to 42
US C § 1988 and $6,255.00 against Penick as a sanction for
prosecuting Turner's frivolous action. Turner and Penick appeal.
1. Discussion
A. Sanctions |Inposed on Counsel
W review the district court's inposition of sanctions
pursuant to Rule 11 for an abuse of discretion. See Donal dson v.
Clark, 819 F.2d 1551, 1556 (11th Cir.1987) (en banc). Penick's and
Turner's ("Appellants”) argument on the Rule 11 sanction is
t wo-f ol d. First, Appellants argue that Penick has signed no
docunent, such as a pleading or notion, sufficient to trigger Rule

11.? Second, Appellants argue that because the district court

’Rul e 11(b)(3) provides, in pertinent part:

(b) Representations to Court. By presenting to the
court (whether by signing, filing, submtting or |ater
advocating) a pleading, witten notion, or other paper, an
attorney or unrepresented party is certifying that to the
best of the person's know edge, information, and belief,
formed after an inquiry reasonabl e under the circunstances,

(3) the allegations and other factual contentions have
evidentiary support or, if specifically so identified, are
likely to have evidentiary support after a reasonable



failed to sanction Meelheim for filing Plaintiff's conplaint,
Plaintiff's substitute counsel, Penick, cannot be sanctioned. Both
of these contentions are mi staken.?®

Appel l ants argue that the only paper that Penick signed and

subnmitted to the court was a notice of appearance. *

Appel | ant s
argue that Penick's signing of the notice of appearance cannot
subject himto sanctions under Rule 11

This argunent ignores the plain |anguage of Rule 11, which
merely requires "papers" to be "present[ed]” to the court.
Further, it is well established that Rule 11 applies to all papers
filed in a suit. See, e.g., Thomas v. Capital Security Servs.
Inc., 836 F.2d 866, 870, 873 (5th Cir.1988) (en banc). The
district court found that "from the nonent he appeared on the
plaintiff's behalf, he [ Peni ck] had actual know edge that there was
no nmerit to the plaintiff's assertions, or, at the very |east, he
consciously decided not to inquire of the merits."” That the only
"paper" Penick signed and submitted to the court in prosecuting

Plaintiff's claimwas the notice of appearance is uninportant. By

appearing in this case, Penick affirnmed to the court that the case

opportunity for further investigation or discovery.

*Appel |l ants al so argue that it was error to sanction Penick
pursuant to Rule 11 because Sungard failed to conply with the
saf e harbor provisions of Rule 11(c)(1) by serving the notion for
sanctions only one day before filing it with the court instead of
the 21 days required. Because Penick was sanctioned pursuant to
a show cause order issued by the district court, this procedural
argunent is wthout nerit. See Fed. R Cv.P. 11(c)(1)(B)

*Sungard states that Penick also signed and filed pre-trial
conference docunents. The district court does not appear,
however, to have relied on such docunents in sanctioning Penick
under Rule 11



had arguable nmerit. Inthis sense, it was as if Penick had refil ed
the conplaint. To use Rule 11's words, he was "l ater advocating"
that the "factual contentions [in the conplaint] have evidentiary
support."

Appel l ants' citation of Bakker v. Gutman, 942 F.2d 236 (4th
Cir.1991), is wunpersuasive. In Bakker, the Fourth Circuit
determ ned that the district court did not abuse its discretion in
refusing to inpose Rule 11 sanctions on substitute counsel whose
only role in the case had been to nove for a protective order
extending the tine to respond to discovery requests (to which
opposi ng counsel consented), to produce docunents in response to
the request and then to file a voluntary dism ssal, with prejudice,
of her client's clainms. Penick did nore wong and | ess right than
did counsel in Bakker. Moreover, district courts do have broad
di screti on about sanctions.

Appel l ants stress the viewthat it was an abuse of discretion
for the district court to issue sanctions agai nst Penick when the
court did not inpose sanctions against Meel heim who signed and
submtted the conplaint. In essence, Appellants argue that because
t he conpl aint was not sufficiently frivolous to subject Meel heimto
sanctions, Penick cannot be subject to sanctions when the only
docunent he filed is a notice of appearance. Appellants' view of
the scope of counsel's duty under Rule 11 is far too limted.

Rule 11 was anended effective 1 Decenber 1993. The 1993
amendnent nmekes clear the continuing nature of a litigant's
responsi bility under Rule 11. Under the 1993 anendnent:

It [Rule 11] al so, however, enphasizes the duty of candor by
subjecting litigants to potential sanctions for insisting upon



a position after it is no |longer tenable...

[A] litigant's obligations with respect to the contents of
t hese papers are not neasured solely as of the time they are
filed wwth or submtted to the court, but include reaffirmng
to the court and advocating positions contained in those
pl eadi ngs and notions after [earning that they cease to have
any merit. For exanple, an attorney who during a pretria
conference insists on a claimor defense should be viewed as
"presenting to the court” that contention and woul d be subj ect
to the obligations of subdivision (b) neasured as of that
tine.
Fed. R G v.P. 11 advisory commttee's note.
The district court found that (1) Penick knew fromthe nonent
he began representing Plaintiff that his claimwas neritless, (2)
at the pretrial conference, Penick represented that he had evi dence
to support Plaintiff's claimthat the job at issue had been filled
t hough no such evidence was ever presented to the court, and (3)
after taking Zales' deposition, Penick had to know that the case
was W thout a factual basis but failed to dismss it, thereby
forcing Sungard (and the court) to expend tine and noney on a
summary judgnment notion. That the contentions contained in the
conplaint were not frivolous at the tine it was filed does not
prevent the district court from sanctioning Penick for his
continued advocacy of them after it should have been clear that
those contentions were no |onger tenable. An anple basis exists
for the district court's inposition of Rule 11 sanctions.”®
B. Award of Attorney's Fees

Appel lants argue that the district court's award of

°Because the district court did not abuse its discretion in
sanctioni ng Penick under Rule 11, we do not reach the issue of
whet her the district court abused its discretion in finding
Peni ck' s conduct sanctionable pursuant to 28 U.S.C. § 1927.



attorney's fees violates the Suprenme Court's nandate of
Christiansburg Garment Co. v. EECC, 434 U. S. 412, 98 S.Ct. 694, 54
L. Ed. 2d 648 (1978). Under Christiansburg, a district court may
award attorney's fees to a prevailing defendant ina Title VII case
"upon a finding that the plaintiff's action was frivolous,
unreasonabl e, or wthout foundation, even though not brought in
subj ective bad faith." Id. at 420-22, 98 S.C. at 700.

In determining whether to assess attorney's fees, the
district court nust exam ne (1) whether the plaintiff established
a prima facie case, (2) whether the defendant offered to settle,
and (3) whether the trial court dism ssed the case prior to trial
or held a full-blown trial on the nerits. Sullivan v. School Bd.
of Pinellas County, 773 F.2d 1182, 1189 (11th Gr.1985). ° W
reviewthe district court's findings to determ ne whether it abused
its discretion. 1d. at 1188.

Appel |l ants offer two argunents that the district court abused
its discretion in awarding attorney's fees. First, Appellants
argue that because the district court failed to sanction
Plaintiff's initial counsel, the conplaint nust not have been
frivolous and, therefore, Plaintiff's action could not be
frivol ous, unreasonable or wthout foundation as required by

Christiansburg. Second, Appellants argue that the district court

°A finding of actual bad faith constitutes a basis for an
attorney's fees award regardless of the Sullivan factors. See
Christiansburg Garnent Co. v. EE O C, 434 U S 412, 422-24, 98
S.C. 694, 701, 54 L.Ed.2d 648 (1978) ("needless to say, if a
plaintiff is found to have brought or continued such a claimin
bad faith, there will be an even stronger basis for charging him
with the attorney's fees incurred by the defense") (enphasis in
original).



failed to consider properly the Sullivan factors |isted above
before inposing attorney's fees and that wunder such a test,
Plaintiff's action was not frivolous or groundless. Nei t her
contention is correct.

Appel I ants' argunent about the inplications of the district
court's failure to sanction Meel heimis based on an overly narrow
view of the Plaintiff's responsibilities under Title VII and
Chri sti ansburg. As Appellants point out in their brief, in
Christiansburg, the Supreme Court indicated that "a plaintiff
shoul d not be assessed his opponent's attorney's fees unless a
court finds that his claim was frivolous, unreasonable, or
groundl ess, or that the plaintiff continued to litigate after it
clearly becane so." 434 U S. at 422, 98 S.C. at 701 (enphasis
added). Appellants have cited no case which limts a litigant's
duty under Christiansburg to the tine of filing the conplaint, and
we have never so held. 1In the present action, the district court
found that "[t]he plaintiff knew his claimwas frivolous, at the
| at est, at sone point between January 17, 1994 and March 18, 1994,
when such was comuni cated to himby his attorney M. Meel heim™
That Turner may have had a reasonabl e basis for believing that he
had been denied a pronotion based on his race when the conpl ai nt
was filed is insufficient under Christiansburg.

Appel | ants di spute the district court's finding of actual bad
faith on Plaintiff's part and al so say, citing a series of recent
Title VII attorney's fee cases fromthis circuit, that the district
court erredinfailing to apply the factors we set out in Sullivan.

Appel lants claim in essence, that the district court assessed



attorney's fees sinply because Sungard prevailed in the underlying
litigation. Appellants—as evidence that Plaintiff's clai mwas not
frivol ous—stress the fact that Sungard offered to settle the matter
before the hearing on the sumary judgment notion.’

Regardl ess of actual bad faith on Plaintiff's part, an
exam nation of the Sullivan factors indicates that the district
court's decision to award attorney's fees does not constitute an
abuse of discretion. The district court dism ssed Plaintiff's case
on summary judgnment and, in so doing, concluded that Plaintiff had
failed to establish a prima facie case of discrimnation. As
Appel | ants have acknow edged, Plaintiff failed to oppose Sungard's
notion for summary judgnment precisely because they had no basis for
doing so, that is, because Plaintiff's claimwas not "neritorious
enough to receive careful attention and review" wal ker v.
Nati onsBank of Florida, 53 F.3d 1548, 1559 (11th G r.1995).

The cases cited by Appellants bear little resenblance to the
present case and do not dictate a different result. See id.
(attorney's fee award inproper where defendant's two summary
j udgment awards were denied and plaintiff established prima facie
case at trial); EECCv. Reichhold Chemcals, Inc., 988 F. 2d 1564,
1572 (11th Cir.1993) (attorney's fee award inproper where EECC
established prima facie case); Moul ds v. Wal -Mart Stores, Inc.,
935 F.2d 252, 257 (11th G r.1991) (appeal of trial court's

di sm ssal of clains was not frivolous to warrant attorney's fees);

‘Sungard di sputes Appellants' characterization of the
settlenent offer, claimng that this offer was "nom nal" and
sought to dispose of not only the instant case, but two other
EEOC char ges agai nst Sungard by Turner.



Busby v. Gty of Olando, 931 F.2d 764, 787 (11th G r.1991)
(attorney's fees award inproper where relevant legal issue in
underlying action was sufficiently close that "one judge on this
panel disagrees over the disposition").

The district court's inmposition of sanctions on Plaintiff's
counsel under Rule 11 and its award of attorney's fees against
Plaintiff pursuant to 28 U S.C. 8§ 1988 for their respective roles
in continuing to prosecute an action after it becane clear that
8

Plaintiff's claimhad no basis in fact was no abuse of di scretion.

AFFI RVED.,

8Appel | ants al so chal l enge as error the anopunt ($10, 000) of
attorney's fees awarded. The district court held as foll ows:
"The court has no reason to question these sunms as they have not
been contested and because they are reasonable in light of the
present circunstances.” Not only do Appellants challenge this
amount for the first time on appeal, but they also fail to point
to evidence that would show that the anpbunt is unreasonabl e under
the circunstances. So, we do not conclude that the amount of
attorney's fees awarded constituted error.



